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By Ellen Liberman

Guilty, Even While Innocent

In Rhode Island, those charged with committing a crime while on probation go straight
back to the ACI, and stay there—even if acquitted of the later charges.

THE CAMERAMAN SQUINTS into the viewfinder and brings
Lisa Richmond and her daughter, Nikki Bishop, into focus. They
are but minor characters in this film about injustice. But when

your stars are ex-cons, character development cannot be ig--

nored. And Richmond and Bishop are staunch advocates for
their next-door neighbor, Phillip Jackson.

“A gentle giant,” says Bishop.

The documentarians and their interview subjects crowd the
island in Richmond’s tiny Charlestown kitchen. Bishop rocks
five-month-old Emma on her hip. Richmond fiddles with the
mike cord. Then, bathed in honeyed light, they boil the plot
down to its essence. -

“I think it was Feally unfair. It isn’t right” declares Richmond.
“T just think it’s rotten that Phil got the s--t end of the stick.”

Phillip Jackson’s story has lots of twists and turns—mostly
downturns. His forty-three years have been beset by family
dysfunction, violent outbursts and four prison terms. But his
residence on Skaggerak Road represented a repudiation of
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his former life. He returned home from the Adult Correctional
Institutions in August 2005 to his wife, Tina. He started a
sheetrock business. Together, they were raising four children.

Then, on August 28, 2006, a summer-long dispute between
the Jacksons and some neighborhood teenagers erupted into a
confrontation—on that, everyone agrees. After that, accounts di-
verge. The teenagers claimed that Jackson slapped and pushed
one of them. Jackson, and two neighbors who witnessed the
event, denied it. The simple assault charge was dismissed. But
not before a judge had already sentenced Jackson to serve sev-
en years. And that is the end of the stick most people firid hard
to fathom. Why are you doing time, if you haven’t been convict-
ed of a crime?

In Rhode Island, an offender who is free on probation pledges
to “preserve the peace and be of good behavior” as a condition
of release. Even the accusation of a new crime is enough for a
judge to conclude that the inmate has violated the terms of his
probation and to order him or her to serve the remainder of -
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the probationary period in jail.

“This is a really complex issue,” ac-
knowledges Sol Rodriguez, executive
director of the Family Life Center, an or-
ganization that offers services to and ad-
vocates for ex-offenders transitioning to
life on the outside. About a year ago, it
decided to make a documentary challeng-
ing the current law. Entitled Guilty Until
Proven Innocent, the film features those
the Center says were unfairly penalized by
the state’s probation laws—former inmates
returned to prison as probation violators
on new charges that were either dropped
or later disproven at a criminal trial.

No one knows how many
offenders may later have
been acquitted of the
crimes for which they
were violated.

“Unless you understand our criminal
justice system, it’s hard to believe. But this
is something that our clients have been
talking about since we opened our doors,”.
Rodriguez says. “At first I really didn’t
believe it. But when we looked into it, it
was, in fact, true.”

The Center has lobbied for an amend-
ment that would immediately terminate
a probation violator’s sentence if he is ac-
quitted, or if the grand jury declines to
indict, or if the charges that formed the
basis of the violation are never filed. The
General Assembly passed the bill last ses-
sion, but Governor Carcieri vetoed it.
Attorney General Patrick Lynch is also a
strong opponent.

As of May 2008, more than 27,000
Rhode Islanders were living in the com-
munity under probation or parole. (Parole
is a tiny fraction.) Of those, about 12,000
are under active supervision. In the first
five months of this year, 182 returned to the
ACI as probation violators. No one knows
how many offenders may later have been
acquitted of the crimes for which they
were violated. Most agree that there are
only a small number of cases.

Probation violation hearings on new
charges precede the criminal trial. They
are heard by a judge, not a jury, and they
are considered civil proceedings. In most
states, the standard of proof—the amount
of evidence needed at trial to win the
case—at the violation hearing is lower than



-

at a criminal trial. Criminal trials demand
the highest standard of proof, evidence
that proves the crime was committed “be-
yond a reasonable doubt” In Rhode Island,
the judge must only be “reasonably satis-
tied” that a probation violation occurred.

The “reasonably satisfied” standard,
says Alan Rosenthal, a defense and civil
rights lawyer from the New York based
Center for Community Alternatives, is
considerably lower than the “preponder-
ance of the evidence” standard used by
most states at a probation hearing. A pre-
ponderance of the evidence—the standard
in most civil cases—means that the major-
ity of the evidence shows that it is more
likely than not that the accused violated
his or her probation.

“Your gut reaction is
this can’t be right.
And when you parse
out the legal analysis,
it strains your intel-
lectual capacity to
make sense out of it.”

“A lot of these things are driven by the
outcomes the judge wants to accomplish
rather than any well-thought-out policy. If
aviolation hearing is called a civil case they
don’t have to worry about double jeopardy;
you don’t have to worry about criminal due
process; you don’t have to apply the eighth
amendment against cruel and unusual
punishment,” Rosenthal adds. “Your gut
reaction is: This isn’t fair. This can’t be
right. And when you parse out the legal
analysis, it strains your intellectual ca-
pacity to make sense out of it”

Lynch says that there are plenty of
cases in which it makes perfect sense to
send an individual back to prison on a pro-
bation violation, even if those charges
wouldn’t stick in a criminal trial, Suppose
a convicted child molester on probation
approaches a ten-year-old child on a play-
ground. Maybe no prosecutable crime
occurs, but certainly thg child molester’s
actions are questionable and could be
appropriately adjudicated at a probation
violation hearing to protect the public.

The proposed amendment, he says,
“would turn on its head decades of deci-
sions. To cast aside a system that has
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been tried and tested and upheld by the
Supreme Court—that’s my concern. T ap-
plaud those interested in evaluating the
person in prison, but I will not stand silent
when more are threatened to save a few
that can be addressed in other ways.”

Burglary charges were
| dismissed, but Beverly
“served three years
before being paroled
in 2003.

If there is another way, Richard Beverly
couldn’t find it. In 2000, he was an ex-of-
fender living in Pawtucket, working as
a house painter. One summer morning,
while waiting in a Dunkin Donuts drive-
thrulane, he was arrested and charged
with committing sixteen burglaries in one
night. A former acquaintance also arrest-
ed for breaking and entering had told po-
lice that Beverly was his partnerin the
crimes. Beverly protested his innocence
and refused to take a plea:

© “Shock, anger, hatred, resentment. I was
a lunatic,” Beverly recalls. “But I couldn’t
get myself to take the five years they were
offering when I was home in bed.”

At his probation violation hearing, he
was ordered to serve the remaining seven
and a half years of his original sentence.
Eighteen months later, the burglary
charges wete dismissed, but Beverly served
three years before being paroled in 2003.

With the new charges dismissed, Bever-
Iy went back to court to petition for a sen-
tence reduction to the time he had served
so that he would no longer be on parole.

“The judge told me: ‘Mr. Beverly, that’s
amatter for the legislature, Beverly says.
“And he denied my post-conviction re-
lease.” )

The Family Life Center is hoping that
Guilty Until Proven Innocent—with its lim-
ited release at small community venues
—will at least educate the public. For half
an hour, Bishop and Richmond enumerate
Jackson’s good qualities as a neighbor be-
fore the cameras. Nick Horton, a Center
policy reseaicher who is producing the
documentary, has exhausted his questions,
so the crew packs up to leave. Phillip Jack-
son is only one of five stories he will tell in
the film. But maybe more, Horton adds.
People keep calling. @
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